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your agreement with the holding agen-
cy, equal to your direct costs and rea-
sonably related indirect costs (includ-
ing your share of the Governmentwide
costs to support the eFAS Internet por-
tal and Governmentwide reporting re-
quirements) incurred in selling per-
sonal property.

(b) A holding agency may retain that
portion of the sales proceeds equal to
its costs of care and handling directly
related to the sale of personal property
by the SC (e.g., shipment to the SC,
storage pending sale, and inspection by
prospective buyers).

(c) After accounting for amounts re-
tained under paragraphs (a) and (b) of
this section, as applicable, a holding
agency may retain the balance of pro-
ceeds from the sale of its agency’s per-
sonal property when—

(1) It has the statutory authority to
retain all proceeds from sales of per-
sonal property;

(2) The property sold was acquired
with non-appropriated funds as defined
in §102-36.40 of this subchapter B;

(3) The property sold was surplus
Government property that was in the
custody of a contractor or subcon-
tractor, and the contract or sub-
contract provisions authorize the pro-
ceeds of sale to be credited to the price
or cost of the contract or subcontract;

(4) The property was sold to obtain
replacement property under the ex-
change/sale authority pursuant to part
102-39 of this subchapter B; or

(5) The property sold was related to
waste prevention and recycling pro-
grams, under the authority of Section
607 of Public Law 107-67 (Omnibus Con-
solidated and Emergency Supplemental
Appropriations Act, 1999, Pub. L. 107-
67, 115 Stat. 514). Consult your General
Counsel or Chief Financial Officer for
guidance on use of this authority.

[73 FR 20803, Apr. 17, 2008]

§102-38.300 What happens to sales
proceeds that neither we nor the
holding agency are authorized to
retain, or that are unused?

Any sales proceeds that are not re-
tained pursuant to the authorities in
§102-38.295 must be deposited as mis-
cellaneous receipts in the U.S. Treas-
ury.

§102-38.325

DISPUTES

§102-38.305 How do we handle dis-
putes involved in the sale of Fed-
eral personal property?

First contact your Office of General
Counsel. Further guidance can be found
in the Contract Disputes Act of 1978, as
amended (41 U.S.C. 601-613), and the
Federal Acquisition Regulation (FAR)
at 48 CFR part 33.

§102-38.310 Are we required to use
the Disputes clause in the sale of
personal property?

Yes, you must ensure the Disputes
clause contained in Federal Acquisi-
tion Regulation (FAR) 52.233-1 (48 CFR
part 52) is included in all offers to sell
and contracts for the sale of personal
property.

§102-38.315 Are we required to use Al-
ternative Disputes Resolution for
sales contracts?

No, you are not required to use Alter-
native Disputes Resolution (ADR) for
sales contracts. However, you are en-
couraged to use ADR procedures in ac-
cordance with the authority and the
requirements of the Alternative Dis-
putes Resolution Act of 1998 (28 U.S.C.
651-658).

Subpart E—Other Governing
Statutes

§102-38.320 Are there other statutory
requirements governing the sale of
Federal personal property?

Yes, in addition to Title 40 of the
U.S. Code the sale of Federal personal
property is governed by other statu-
tory requirements, such as the Debt
Collection Improvement Act of 1996
(Public Law 104-134, sec. 31001, 110 Stat.
1321-358) and antitrust requirements
that are discussed in §102-38.325.

ANTITRUST REQUIREMENTS

§102-38.325 What are the require-
ments pertaining to antitrust laws?

When the sale of personal property
has an estimated fair market value of
$3 million or more or if the sale in-
volves a patent, process, technique, or
invention, you must notify the Attor-
ney General of the Department of Jus-
tice (DOJ) and get DOJ’s opinion as to
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